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Why  a  Constitutional  Convention 
should  be  called  to  review  the 
Illinois  Constitution . 


The  Union  League  Club  of  Chicago 
65  W.  Jackson  Boulevard 
Chicago,  Illinois 


The  Board  of  Directors  of  the  Union  League  Club,  upon  the 
unanimous  recommendation  of  the  Public  Affairs  Commit¬ 
tee,  has  voted  that  the  Club  support  the  referendum  to  be 
on  the  ballot  at  the  November  5,  1968  election  which  calls 
a  Constitutional  Convention  for  the  purpose  of  reviewing 
the  Illinois  Constitution. 

Before  recommending  this  position,  the  Public  Affairs  Com¬ 
mittee  undertook  an  extensive  study  of  the  issue.  Of  the 
many  fine  materials  considered,  a  paper  prepared  by  Rob¬ 
ert  W.  Bergstrom,  chairman  of  the  special  Committee  on 
Constitutional  Convention,  was  particularly  outstanding  and 
persuasive.  This  report  is  therefore  here  reproduced  for  the 
information  of  all  Union  League  Club  members. 

December  1,  1967  John  J.  McEnerney,  Chairman 
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U  UNOIS  HISTORICAL  SURVEY 


WHY  A  CONSTITUTIONAL  CONVENTION  FOR  ILLINOIS 


Robert  W.  Bergstrom 


Illinois  Senate  Joint  Resolution  No.  2  was  adopted  May  16,  1967  by  an 
overwhelming  majority  (Senate,  50  to  0;  House,  150  to  14).  The  resolution 
stated  that  a  convention  is  necessary  to  revise,  alter  or  amend  the  Constitution 
of  this  State,  and  that  the  question  of  calling  such  a  convention  shall  be 
submitted  to  the  electors  of  the  State  at  the  next  general  election,  which  will 
be  in  November  1968. 

In  order  that  a  voter  may  determine  whether  to  vote  at  that  time  for  the 
convening  of  such  a  convention,  and  in  order  that  civic  associations  may 
determine  whether  they  should  actively  support  an  affirmative  vote,  it  is 
necessary  to  answer  two  basic  questions.  These  are: 

1.  Is  it  necessary  or  desirable  that  the  Illinois 
Constitution  of  1870  be  revised? 

2.  If  it  be  concluded  that  revision  is  necessary 
and  desirable,  is  a  constitutional  convention 
the  best  means  of  amending  the  Illinois  Con¬ 
stitution  at  this  time? 

In  answering  these  questions,  it  is  neither  necessary  nor  proper  at  this  time 
to  propose  specific  amendments.  The  only  issue  before  the  electorate  in 
November  1968  is  whether  a  Constitutional  Convention  shall  be  convened. 
By  its  nature  it  is  a  deliberative  body,  a  study  group  in  the  public  eye,  with 
the  ancillary  effect  of  educating  and  informing  the  electorate  with  the  assist¬ 
ance  of  the  news  media.  The  proposals  of  the  convention  must  be  submitted 
to  the  electorate  for  approval  or  rejection.  On  its  face  the  convention  can  yield 
only  advantage — a  desirable  check-up  and  audit  of  the  State  machinery  after 
almost  fifty  years  without  such  an  examination. 

Nonetheless,  it  is  still  necessary  to  answer  the  two  questions:  Is  there  a 
genuine  necessity  for  such  a  review,  and  is  a  convention  the  best  method?  In 
order  to  answer  these  questions,  it  is  necessary- — without  at  this  time  endorsing 
specific  proposals  for  change — to  explore  the  various  deficiencies  which 
different  study  groups  have  pointed  out  in  the  present  Constitution.  Not  all 
of  these  will  be  regarded  by  any  one  person  as  deficiencies  which  should  be 
changed;  but  collectively  they  disclose  a  document  which  is  grievously  lacking 
in  application  to  our  modern  necessities. 

I.  The  Illinois  Constitution  of  1870  requires  extensive 
revision  and  amendment. 

The  reasons  why  the  Illinois  Constitution  requires  extensive  revision,  as 
advanced  by  various  critics,  are  numerous.  They  include  the  following: 
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1.  The  Illinois  Constitution  of  1870 ,  despite  some  few  amend¬ 
ments  from  time  to  time ,  is  basically  a  document  written  to  govern 
a  rural  society  one  hundred  years  ago. 

This  century-old  document  contains  provisions  authorizing  the  General 
Assembly  to  establish  “cartways,  connected  with  a  public  road,  for  private 
and  public  use”  (Art.  IV)  ;  it  gives  the  General  Assembly  the  power  to  tax 
“peddlers,  auctioneers,  brokers,  hawkers,  .  .  .  jugglers,  .  .  .  toll  bridges” 
(Art.  IX)  ;  it  contains  detailed  provisions  for  the  protection  of  various  county 
governments,  including  provisions  that  no  county  lines  shall  “pass  within 
less  than  ten  miles  of  any  county  seat”  (Art.  X)  ;  it  provides  that  “the  sus¬ 
pension  of  specie  payments  by  banking  institutions,  on  their  circulation,  .  .  . 
shall  never  be  permitted  .  .  .”  (Art.  XI)  ;  and  it  bans  “false  and  fraudulent 
warehouse  receipts”  (Art.  XIII).  Provisions  in  the  1870  Constitution  which 
may  no  longer  serve  any  substantial  constitutional  purpose  include  the  specific 
provisions  for  street  railroads  (Article  XI),  railroad  corporations  (Article 
XI),  warehouses  (Article  XIII),  drains  and  ditches  (Article  IV),  banking 
law  referenda  (Article  XI),  Columbian  Exposition  bonds  (Article  IX),  and 
the  Illinois  Central  Railroad  and  the  Illinois  and  Michigan  canal. 

2.  The  1870  Constitution  is  unduly  specific ,  freezing  for  all  time 
matters  which  should  be  the  subject  of  statutory  enactment ,  and 
is  not  written  in  broad  general  terms  as  a  Constitution  should  be. 

The  Illinois  Constitution  is  in  excess  of  fifteen  thousand  words.  It  contains 
detailed  provisions  prohibiting  the  granting  of  local  or  special  laws  in  twenty- 
one  enumerated  cases,  thereby  creating  confusion  as  to  whether  such  laws  are 
applicable  in  other  cases.  It  provides  specific  debt  and  bond  restrictions  for 
the  state  and  for  local  government;  it  has  detailed  provisions  with  regard  to 
county  and  township  government  and  their  officials;  as  set  forth  above,  it 
has  specific  provisions  applicable  to  banks,  and  an  entire  article  devoted  to 
warehouses;  and  separate  sections  relating  to  the  Illinois  Central  Railroad, 
other  railroad  corporations  and  the  use  of  convict  labor.  Obviously  many  of 
these  things  should  be  subjects  of  statutory  enactment  in  the  light  of  circum¬ 
stances  existing  at  the  time. 

The  United  States  Constitution  with  its  6700  words  has  required  only  25 
amendments  in  its  180  years.  The  Commission  on  Intergovernmental  Relations 
said  in  1955: 

“It  is  significant  that  the  constitution  prepared  by  the  Founding  Fathers, 
with  its  broad  grants  of  authority  and  avoidance  of  legislative  detail,  has 
withstood  the  test  of  time  far  better  than  the  constitutions  adopted  by  the 
states.” 

The  National  Municipal  League  has  said: 

“The  ideal  state  constitution  expresses  fundamental  law,  law  which  is 
basic  in  providing  the  foundation  for  a  political  system  and  the  powers 
of  government.  The  term  ‘fundamental’  is  perhaps  ambiguous,  for  no  hard 
and  fast  definition  of  the  term  can  be  given.  It  is  usually  contrasted  with 
‘statutory’  law,  the  product  of  the  legislature  as  that  body  pursues  the 
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daily  task  of  meeting  the  common  problems  of  the  community.  Generally 
speaking,  fundamental  law  possesses  greater  permanence,  is  less  detailed, 
requires  fewer  changes  to  keep  it  up-to-date  than  does  statutory  law.  Statu¬ 
tory  law  deals  with  the  emerging  social,  economic  and  political  problems 
faced  by  the  state  within  the  broader  framework  of  the  governmental 
machinery  and  the  ‘rules  of  the  political  game’  established  by  the  consti¬ 
tution. 

“The  major  function  of  a  constitution  is  threefold: 

(1)  To  protect  people  in  the  exercise  of  their  civil  liberties, 

(2)  To  define  the  powers  of  government, 

(3)  To  establish  the  more  important,  the  more  permanent 
institutions  of  government,  such  as  the  executive,  the  legislative 
and  the  judicial. 

“Perhaps  a  fourth  should  be  added — to  provide  a  method  for  changing 
the  fundamental  law.” 

The  Committee  for  Economic  Development  has  affirmed  the  same  principles: 

“Ideally,  a  constitution  is  a  statement  of  basic  principles,  outlining 
powers,  relationships,  and  responsibilities.  It  should  not  be  encumbered 
with  a  vast  bulk  of  ordinary  statute  law  as  so  many  state  constitutions 
now  are.  Appropriate  inclusions  are  a  bill  of  rights,  voting  qualifications, 
provisions  concerning  political  parties  and  elections,  relationships  be¬ 
tween  state  and  local  governments,  broad  structural  patterns  for  each  of 
the  three  branches  of  government,  the  scope  of  gubernatorial  authority 
in  legislation  and  administration,  and  the  means  of  amendment.  Most,  if 
not  all,  other  matters  are  properly  extraneous  to  this  document.” 

Three  of  the  newest  state  constitutions — those  of  New  Jersey,  Alaska,  and 
Hawaii — reflect  more  accurately  the  basic  principles,  including  the  brevity 
and  simplicity,  of  the  national  prototype,  the  Constitution  of  the  United  States, 
than  do  other  state  constitutions. 

3.  The  1870  Constitution  provides  for  a  weak  governor  with 
divided  responsibility  in  the  executive  branch . 

Under  a  situation  where  a  lack  of  centralization  of  responsibility  and 
authority  in  the  executive  department  exists,  corruption  can  flourish  without 
the  public  having  the  necessary  knowledge  or  power  to  punish  misfeasance  or 
nonfeasance  or  to  change  the  circumstances.  Numerous  heads  of  administra¬ 
tive  divisions  are  not  answerable  to  or  controllable  by  the  governor,  and 
therefore  the  one  man  to  whom  the  public  can  look,  and  with  whom  it  can 
express  its  displeasure,  is  frequently  powerless  to  set  things  rig  ht. 

4.  The  1870  Constitution  does  not  create  an  environment  in 
which  the  legislative  department  can  function  efficiently  and  accord - 
ing  to  the  highest  standards. 

The  Illinois  Commission  on  the  Organization  of  the  General  Assembly  has 
reported : 

“State  legislatures  throughout  the  nation  have  not  developed  adequate 
procedures  to  cope  with  the  increasing  problems  and  responsibilities  they 
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now  face.  There  is  not  present  in  government  the  pressure  of  business 
competition  that  compels  efficient  operation  within  the  private  sector  of 
the  economy.  As  a  result,  modern  techniques  that  are  commonplace  in 
industry  have  seldom  been  applied  to  the  day-by-day  operation  of  state 
legislatures.  It  is  paradoxical  that  our  state  legislatures  should  lack  the 
qualities  of  streamlined  efficiency  which  are  the  very  qualities  the  world 
associates  with  the  concept  of  the  American  society.” 

Fifty-eight  senators  and  one  hundred  and  seventy-seven  representatives 
function  without  offices,  without  secretaries  or  staff,  with  their  only  means  of 
storage  of  documents  being  a  small  desk  in  the  legislative  chamber  like  a 
primitive  school  desk.  Under  the  Constitution,  the  death  or  absence  of  a 
legislator  creates  a  permanent  “no”  vote  on  all  issues.  The  Constitution 
requires  a  majority  vote  by  all  senators  or  representatives  elected,  not  those 
present  and  voting.  Hence  the  deaths  of  a  substantial  number  of  legislators 
in  war  or  other  disaster  would  prevent  the  legislature  from  functioning.  The 
proceedings  of  neither  house  are  reported  nor  are  the  deliberations  of  legis¬ 
lative  committees,  so  that  there  is  no  guide  to  the  legislative  history  of  an  act. 

The  legislature  meets  in  regular  sessions  only  every  other  year,  and  its 
ability  to  act  on  interim  investigations  and  audits  is  severely  impaired  by 
this.  The  problem  of  clearing  similar  bills  through  separate  houses  creates 
deadlocks  and  requires  the  existence  of  joint  committees.  The  legislators  are 
part-time  legislators,  underpaid  for  the  tremendous  amount  of  time  they  must 
devote  to  the  affairs  of  this  state  in  this  part-time,  injuring  their  private  busi¬ 
nesses,  and  subject  to  possible  conflict  of  interest  because  they  are  engaged 
in  private  business  and  in  the  legislature  at  the  same  time.  Three  representa¬ 
tives  are  elected  from  each  district  by  cumulative  voting,  which  pits  the 
majority  party  candidates  in  a  district  against  each  other  instead  of  against 
the  opposition.  This  vehicle  for  government  action  appropriated  in  1965  as 
much  money  as  the  entire  budget  for  the  Federal  Government  in  1917  or  as 
much  money  as  the  combined  amount  spent  by  all  the  states  in  1938. 

The  Committee  for  Economic  Development  has  suggested  that  all  state 
legislators  should  be  full-time  legislators  in  view  of  the  tremendous  responsi¬ 
bilities  they  now  have  and  the  funds  with  which  they  deal.  They  suggest  that 
any  legislator  should  receive  at  least  half  the  income  of  a  congressman  or 
$15,000  a  year,  and  that  in  major  states  legislators  should  be  paid  $25,000 
a  year,  so  that  a  man  of  high  calibre  can  afford  to  give  up  his  private  business 
to  serve.  They  also  recommend  that  no  legislature  should  exceed  one  hundred 
members,  thereby  heightening  the  visibility  of  the  legislator  and  the  import¬ 
ance  of  his  position  and  reducing  the  difficulty  of  clearing  laws  through  an 
unwieldy  parliamentary  body.  With  such  a  reduction,  a  legislator  could  be 
paid  as  a  full-time  legislator  and  provided  with  a  staff,  and  official  reporting 
of  legislative  proceedings  could  be  provided,  without  the  necessity  of  a  large 
increase  in  taxes. 

5.  The  1870  Constitution’s  lack  of  provision  for  annual  legisla¬ 
tive  sessions  impairs  the  legislative  process  and  costs  the  taxpayers 
money  in  the  budgeting  process. 
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Only  eight  states — Alaska,  California,  Massachusetts,  Michigan,  New  Jersey, 
New  York,  Oklahoma,  and  South  Carolina — now  provide  for  annual  general 
sessions  of  unrestricted  duration.  All  states  with  heavy  work  loads  need  this 
kind  of  legislative  freedom.  Michigan  legislators  averaged  from  50  to  59  hours 
a  week  on  legislative  business  during  the  1965  session,  and  from  30  to  39 
hours  between  sessions. 

The  Illinois  Commission  on  the  Organization  of  the  General  Assembly  has 
pointed  out  the  incongruity  of  the  fact  that  in  Illinois  many  village  and  school 
boards  find  it  necessary  to  meet  weekly  or  monthly  while  the  State’s  highest 
legislative  body,  in  the  normal  course,  is  not  scheduled  to  meet  during  an  entire 
eighteen-month  period.  The  Committee  for  Economic  Development  has  con¬ 
cluded  : 

“Unrestricted  annual  sessions  allow  time  for  detailed  study  of  major 
problems  and  more  careful  review  of  bills  proposed  to  solve  them.  They 
afford  more  days  and  weeks  for  deliberations  and  they  eliminate  the  long, 
twenty-month  period  in  which  no  legislative  determinations  are  possible 
without  the  governor’s  initiative.  They  reduce  the  flood  of  hasty  and  ill- 
considered  legislation  in  the  waning  hours  of  a  session  without  the  need 
for  clock-stopping  tactics  to  permit  adjournment  by  a  fixed  deadline.  They 
also  allow  continuity  and  more  effective  use  of  research  and  secretarial 
staffs.  More  careful  attention  can  be  given  to  budget  matters  with  annual 
budgets  replacing  biennial  appropriation  patterns;  to  prevent  undue 
delays,  specific  deadlines  may  be  set  for  financial  enactments.” 

The  General  Assembly  finds  it  almost  impossible  to  develop  an  expert  staff 
for  its  standing  committees.  Competent  specialists,  and  even  secretaries,  are 
unwilling  to  commit  themselves  to  employment  for  only  six  months  out  of 
twenty-four. 

Executive  agencies  are  handicapped  by  their  inability  to  prepare  accurate 
projections  of  expenditures  and  revenues  for  a  thirty  to  thirty-three  month 
period.  Agencies  typically  respond  to  this  uncertainty  by  adding  into  their 
budget  requests  an  amount  sufficient  to  meet  unforeseen  developments.  Though 
frequently  referred  to  as  “padding,”  these  additional  amounts  are  regarded 
by  agency  officials  as  necessary  to  guarantee  performance  of  their  duties. 
State  Treasurer  Scott  testified  before  the  Illinois  Commission  on  the  Organi¬ 
zation  of  General  Assembly: 

“It  is  becoming  more  and  more  imperative  that  the  Legislature  prepare 
an  annual  budget  for  the  State  instead  of  the  present  two-year  system 
which  places  a  handicap  on  the  Governor,  his  Budget  Director  and  every¬ 
one  else  connected  with  State  finances.  Who  can  tell  what  effect  the  situa¬ 
tion  in  Southeast  Asia  will  have  on  the  Illinois  economy  and  on  sales  tax 
collections  two  years  from  now? 

“Much  of  the  uncertainty  surrounding  State  finances  would  disappear 
if  the  State  made  regular  annual  budgets  and  scheduled  annual  meetings 
of  the  Legislature  to  consider  revenue  matters. 

“With  the  State  Government  now  having  over  82,000  employees  and 
spending  over  two  billion  dollars  a  year,  it  has  become  the  biggest  busi- 
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ness  in  Illinois.  Yet,  no  other  business  in  the  State  would  think  of  trying 

to  operate  on  a  two-year  budget  rather  than  an  annual  budget.” 

6.  The  1870  Constitution  can  cause  the  frustration  of  valuable 
legislation  on  technical  grounds. 

A  bill  upon  which  much  thought  has  been  given  by  the  legislature  may  be 
voided  by  the  judiciary  years  or  decades  later  on  technical  grounds.  Article 
IV,  Section  12  provides  that  “No  act  .  .  .  shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title.”  The  act  is  void  as  to  material  not 
expressed  in  the  title. 

A  body  of  highly  technical  decisional  law  has  grown  up  explaining  what  is 
a  “single  subject,”  and  in  many  instances  laws  are  invalidated  on  technical 
grounds  years  after  they  have  been  passed.  The  object  of  the  provision — to 
prevent  logrolling  and  irrelevant  riders — is  justifiable;  but  the  Model  State 
Constitution  suggests  that  the  constitution  should  make  this  a  responsibility 
of  the  legislature  and  the  executive  instead  of  leaving  it  to  the  judiciary  years 
later. 

7.  The  judiciary  still  has  not  been  removed  from  politics ,  despite 
amendment  of  the  1870  Constitution  in  this  respect. 

The  “judicial  reform”  amendment  which  was  enacted  was  a  political  com¬ 
promise.  While  it  did  streamline  the  administrative  structure  of  the  courts  on 
a  statewide  basis  and  did  provide  for  what  amounts  to  life  tenure  of  judges, 
it  preserved  the  initial  election  of  judges  on  a  political  party  basis,  which  still 
gives  the  naming  of  judges  to  party  councils,  and  requires  a  man  to  campaign 
and  contribute  on  a  partisan  basis  when  his  basic  position  must  be  that  he 
will  be  impartial  and  fair  to  all.  There  is  substantial  dissatisfaction  with  this 
method  of  selecting  judges.  This  election  of  judges  on  a  partisan  political 
basis  is  inconsistent  with  the  principal  basis  upon  which  judicial  reform  was 
first  proposed  in  Illinois,  inconsistent  with  the  proposals  of  the  American  Bar 
Association  and  American  Judicature  Society  for  the  general  adoption  of  the 
Missouri  plan  of  nomination  of  judges  by  the  governor  from  a  panel  selected 
by  a  special  nominating  commission,  and  inconsistent  with  the  proposal  con¬ 
tained  in  the  Model  State  Constitution  for  appointment  by  the  governor  with 
the  advice  of  the  legislature.  A  number  of  states  have  adopted  or  are  consider¬ 
ing  these  proposales. 

8.  The  governor  s  legislative  power  is  not  subject  to  review  by 
the  legislature. 

In  view  of  the  limited  sessions  of  the  legislature,  instead  of  continuous  ses¬ 
sions,  the  governor  may  exercise  his  pocket  veto  on  bills  after  termination  of 
the  session.  Although  the  veto  is  a  desirable  check  on  arbitrary  or  unwise 
action  by  the  legislature,  there  is  at  present  no  means  of  the  legislature’s 
reconvening  to  override  the  governor’s  veto  to  provide  a  check  upon  arbitrary 
or  unwise  action  by  the  governor. 

The  Constitution  provides  (Article  V,  Section  16)  that  the  Governor  must 


6 


act  on  a  bill  within  ten  days  “after  it  shall  have  been  presented  to  him.”  This 
has  been  held  to  mean,  not  after  the  date  of  passage  by  both  houses,  but  after 
physical  presentation;  and  the  legislature  has  cooperated  in  seeing  that  physi¬ 
cal  delivery  is  made  at  a  pace  which  permits  adequate  study  by  the  Governor. 

However,  the  result  of  this  open-ended  period  for  gubernatorial  considera¬ 
tion,  coupled  with  the  lack  of  continuing  sessions  of  the  General  Assembly, 
results  in  an  absolute  legislative  power  in  the  Governor  to  kill  legislation 
without  any  check  upon  him  or  review  of  his  action.  Of  the  2,211  bills  passed 
by  the  1965  General  Assembly,  267  were  vetoed  in  full,  13  in  part;  253  were 
vetoed  on  July  1  or  later,  only  27  before  July  1.  Thus  90.3  percent  of  all 
executive  vetoes  at  that  session  occurred  after  adjournment — too  late  for  any 
further  legislative  consideration.  In  practice  the  Governor  of  Illinois  enjoys 
an  absolute  veto. 

The  limited  opportunity  of  review  which  has  been  provided  by  the 
adjourned  session  of  1967  has  given  rise  to  newspaper  comment  on  the 
desirability  of  this  review. 

9.  There  is  no  automatic  way  of  assuring  regular  reapportion¬ 
ment  of  the  legislature  from  time  to  time. 

The  General  Assembly  is  itself  the  judge  of  whether  it  shall  be  redistricted, 
the  only  appeal  being  to  a  commission  split  equally  between  representatives 
designated  to  the  governor  by  the  state  central  committee  of  the  two  political 
parties.  In  1963  and  1964,  this  resulted  in  a  debacle  under  which  no  redis¬ 
tricting  pursuant  to  the  Constitution  could  be  accomplished.  After  an  election 
in  which  all  177  representatives  were  elected  from  the  State  at  large,  the  1965 
General  Assembly  redistricted  the  House  but,  despite  the  Supreme  Court’s 
“one  man,  one  vote”  ruling,  failed  to  reapportion  the  Senatorial  Districts; 
and  the  Supreme  Court  of  Illinois  and  the  United  States  District  Court,  jointly, 
negotiating  and  treating  with  each  other  as  separate  entities  in  a  field  without 
legally  delineated  boundaries,  filled  the  vacuum  and  reapportioned  the  Sena¬ 
torial  Districts  of  Illinois  for  us. 

10.  The  State  debt  limitations  in  the  1870  Constitution  cost  all 
of  us  money  by  way  of  excess  interest. 

Section  18  of  Article  IV  limits  the  State  debt  to  $250,000  except  for 
additional  amounts  approved  by  referendum.  The  impracticability  of  obtaining 
a  favorable  vote  in  this  manner  caused  the  creation  in  1957  of  the  Illinois 
Building  Authority.  This  authority  issues  its  own  bonds,  which  are  theo¬ 
retically  not  backed  by  the  credit  of  the  State,  but  which  are  repaid  by  rental 
payments  appropriated  by  this  General  Assembly  to  meet  obligations  under 
long-term  leases.  As  a  practical  matter  the  State  must  stand  behind  these 
obligations;  but  the  fact  that  the  bonds  are  not  technically  State  obligations 
causes  an  increase  in  interest  costs  of  one-tenth  of  one  percent  a  year,  accord¬ 
ing  to  a  recent  Wisconsin  study. 

Appropriations  by  the  1965-66  General  Assembly  for  this  Authority  were 
$206,961,000.  Applying  this  rate  differential  to  this  one  biennial  appropria- 
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tion,  this  estimated  .1  percent  interest  rate  differential  would  amount  to 
$206,961  added  debt  service  cost  annually.  In  1966  there  was  an  estimated 
nonguaranteed  bonded  indebtedness  of  public  corporations  in  Illinois,  exclud¬ 
ing  the  Illinois  State  Toll  Highway  Commission,  of  $328,074,000,  and  rapid 
increases  for  the  future  in  State  capital  expenditures  were  anticipated.  The 
taxpayers  cannot  pay  this  toll  for  an  archaic  constitution. 

11.  There  is  a  lack  of  proper  audit  upon  the  expenditure  of  pub¬ 
lic  funds . 

The  Auditor  of  Public  Accounts  is  an  elected  official  under  the  Constitution, 
and  he  is  an  administrative  head  of  a  department  as  well  as  an  auditor.  This 
procedure,  which  is  not  in  accord  with  basic  principles  of  accounting,  resulted 
in  a  judicial  finding  that  millions  of  dollars  of  public  funds  had  been  em¬ 
bezzled  in  that  office  in  1956.  Good  state  practice  dictates  the  appointment  by 
the  state  legislature  of  an  Auditor  General  who,  by  post-audit  procedures, 
may  audit  the  expenditure  of  funds  by  the  governor  and  his  administrative 
subordinates  after  they  have  taken  place  and  report  back  to  both  the  governor 
and  to  the  legislature,  so  that  an  impartial  check  upon  the  executive  is  thus 
obtained.  In  Illinois  the  fact  that  the  legislature  is  not  constitutionally  a 
continuous  body  and  hence  cannot  have  continuing  officers  has  been  one  factor 
in  a  weak  compromise  solution  whereby  an  Auditor  General  who  is  basically 
responsible  to  the  Governor  (the  executive  department  which  he  should  be 
auditing)  has  been  created.  This  is  a  subject  of  concern  to  all  taxpayers. 

12.  The  1870  Constitution  imposes  upon  Illinois  a  strait  jacket 
of  multiplicity  and  inadequacy  in  local  governments . 

Provisions  for  county  government  (Article  X)  lack  provisions  for  central¬ 
ized  executive  authority,  provide  for  the  election  of  some  county  officers  who 
perhaps  should  be  appointed  as  a  part  of  the  executive,  and  create  a  constitu¬ 
tional,  rather  than  a  legislative,  debt  limit  of  five  percent.  The  1870  Constitu¬ 
tion,  by  freezing  what  should  be  legislative  provisions  as  to  local  governmental 
units,  prevents  thoughtful  legislative  examination  of  a  major  question  today 
— whether  these  county  and  township  and  other  local  governmental  units  are 
adequate  to  deal  with  new  state-local,  federal-local,  inter-local,  and  interstate 
relationships,  in  the  provision  of  health,  safety,  educational,  and  transporta¬ 
tion  services,  together  with  demands  for  air  and  water  pollution  control, 
neighborhood  development,  land  use  planning,  and  general  improvements  in 
the  quality  of  metropolitan  environment. 

The  five  percent  limit  on  bonded  indebtedness  of  municipal  corporations 
(Article  IX,  Section  12)  has  led  to  a  multiplication  of  government  agencies 
to  such  an  extent  that  Illinois  now  leads  all  other  states  in  the  number  of  its 
local  governmental  units,  with  well  over  a  thousand  separate  taxing  entities 
in  the  six-county  Chicago  metropolitan  area  alone. 

13.  Under  the  1870  Constitution ,  the  will  of  the  voters  as  to  their 
State  government  is  not  adequately  expressed. 

Scholars  of  state  government  agree  that  the  governor  should  not  be  elected 
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in  a  presidential  election  year,  as  he  is  in  Illinois.  The  resultant  “coat-tail 
riding”  means  that  a  poor  governor  may  be  elected  or  re-elected  if  he  is  on 
the  same  ticket  as  a  strong  presidential  candidate;  and  it  means  that  a  gover¬ 
nor  who  has  performed  well  and  deserves  re-election  may  be  repudiated 
simply  because  his  party  carries  the  burden  of  a  disapproved  presidential 
candidate.  The  constitutions  of  Kentucky,  Mississippi,  New  Jersey,  and  Vir¬ 
ginia  provide  for  the  election  of  the  governor  and  the  legislature  in  odd- 
numbered  years,  so  that  state  government  and  its  audit  by  the  public  will  stand 
on  its  separate  basis. 

A  convention  will  wish  to  review  whether  one  year’s  residence  in  the  State 
should  continue  to  be  a  constitutional,  as  distinguished  from  a  legislative, 
requirement.  Inasmuch  as  many  major  corporations  transfer  their  executives 
who  are  on  the  way  up  every  three  or  five  years  during  the  first  twenty  of 
their  development,  this  means  that  a  number  or  our  ablest  Illinois  residents 
are  disenfranchised  for  as  much  as  a  third  of  their  residence  here. 

The  minimum  residence  within  a  state  is  set  at  six  months  in  12  states,  one 
year  in  35,  and  two  years  in  3.  Minimum  residence  within  a  county  is  required 
in  36  states.  A  publication  of  the  National  Municipal  League  urges  that  six 
months  is  an  adequate  minimum — that  modern  registration  procedures  can 
prevent  fraud,  and  that  the  importance  of  allowing  the  concerned  citizen  to 
vote  today  outweighs  the  old-fashioned  idea  that  a  long-time  resident  would 
know  all  the  candidates  personally. 

14.  Even  the  Amendment  process  provided  by  the  Constitution 
does  not  allow  enough  room  for  expression  of  the  public  will. 

Most  constitutional  amendments  and  calls  for  constitutional  conventions 
have  received  a  majority  of  the  votes  of  the  persons  who  cared  sufficiently  to 
vote  on  the  matter.  Many  of  them  were  defeated,  not  by  actual  thoughtful 
opposition,  but  simply  by  voter  apathy  or  lack  of  knowledge  of  the  issues. 
The  forthcoming  referendum  for  the  constitutional  convention  must  receive 
a  majority  of  all  the  votes  cast  at  the  next  election,  which  means  that  they 
must  receive  a  majority  of  the  votes  cast  for  president  of  the  United  States, 
even  though  half  of  those  voters  may  not  vote  on  the  constitutional  issue  at  all. 

For  individual  amendments  submitted  by  two-thirds  of  both  legislative 
houses,  the  1870  Constitution  originally  required  approval  by  a  majority  of 
those  voting  at  a  general  election  (which  means  a  majority  of  those  voting 
for  the  candidate  who  receives  the  highest  number  of  votes).  From  1870  to 
1890  political  parties  printed  their  own  ballots  and  included  constitutional 
amendments  below  the  party  circle;  under  this  system  a  majority  was  easy 
to  obtain,  and  all  five  amendments  proposed  during  this  period  were  adopted. 
After  1890  the  State  printed  the  ballots,  with  amendments  as  a  separate 
measure  to  be  checked;  this  gave  rise  to  “negative”  votes  caused  by  mere 
failure  to  check  the  square  for  or  against  the  amendment. 

The  Gateway  Amendment  of  1950  added  an  alternative  method  of  approval, 
by  an  affirmative  vote  of  two-thirds  of  those  actually  voting  on  the  proposal  ; 
but  the  Gateway  Amendment  has  not  worked  as  well  as  it  was  originally  hoped. 
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Numerous  amendments  have  been  defeated  although  a  majority  of  those  voting 
on  the  issue  went  on  record  as  favoring  them. 

Of  fifteen  amendments  adopted  since  1870,  only  thirteen  have  met  the  test 
of  approval  by  a  majority  of  all  those  voting  at  the  election.  Of  the  total  of 
thirty-seven  propositions  submitted,  only  three  were  defeated  by  an  actual 
negative  vote  by  a  majority  of  those  actually  voting  on  the  proposition.  Nine¬ 
teen  propositions,  although  securing  approval  by  a  majority  of  those  actually 
voting  thereon,  went  down  to  defeat  by  virtue  of  the  “negative”  vote  of  those 
who  went  to  the  polls  and  failed  to  mark  their  ballots  so  that  they  could  be 
counted. 

Only  six  other  states  have  retained  the  requirement  of  a  majority  of  those 
voting  in  a  general  election.  Two  had  Gateway  tests,  of  two-thirds  and  three- 
fifths.  All  the  rest  require  only  a  simple  majority  of  those  voting  on  the 
proposition  or  other  less  stringent  tests. 

15.  Some  of  the  conditions  which  previously  prevented  unanimity 
of  opinion  in  favor  of  constitutional  revision  are  no  longer  obstacles. 

Past  attempts  to  amend  the  Constitution  were  sometimes  handicapped  by 
differences  of  opinion  between  rural  and  urban  areas  as  to  representation  and 
by  a  fear  of  some  that  Cook  County  would  dominate  the  legislature.  The  “one- 
man,  one-vote”  judicial  decisions  have  rendered  this  an  irrelevant  issue.  The 
judicial  amendment,  even  though  it  did  not  change  the  method  af  appointing 
judges,  did  abolish  justices  of  the  peace  and  police  magistrates,  did  expand 
the  statewide  administrative  jurisdiction  of  the  Supreme  Court,  and  did  merge 
all  the  courts  within  a  county  so  that  interests  previously  opposed  to  such 
changes  would  no  longer  have  an  interest  in  contesting  constitutional  reform. 

16.  A  modernized  Constitution  is  necessary  for  the  continued 
progress  of  Illinois  and  to  prevent  Illinois  from  stagnating  in  the 
competition  among  states . 

It  must  be  made  easier  for  able  officials  to  act  on  such  matters  as  attracting 
industry  and  educational  leadership  and  to  act  on  interstate  compacts  with 
regard  to  the  use  of  natural  resources,  transportation,  and  other  matters. 
Numerous  other  states  are  launching  constitutional  revision.  If  voters  and 
civic  associations  determine  that  Illinois  shall  remain  a  “governmental  back- 
woods”  in  relation  to  other  states,  the  possibility  of  a  “brain  drain,”  a  “re¬ 
search  drain,”  and  an  “industry  drain”  away  from  this  State  is  apparent. 

17.  The  1870  Constitution  is  being  erroded  as  a  written  docu¬ 
ment ,  to  such  an  extent  that  it  is  predictable  that  a  vote  against  con¬ 
stitutional  revision  is  a  vote  that  in  the  future  Illinois  shall  have  no 
written  document  to  look  to  for  its  basic  law  and  shall  be  subject 
instead  to  various  outside  authorities  and  informal  arrangements  for 
our  basic  governmental  structure. 

Article  IV,  Section  6,  relating  to  the  delineation  of  geographical  areas  for 
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the  election  of  senators,  has  been  held  unconstitutional  under  the  “one-man, 
one-vote”  rule;  and  the  senators  now  serving  are  serving  from  districts  not 
set  forth  in  the  Constitution  at  all  but  in  districts  worked  out  by  joint  arrange¬ 
ment  between  the  Illinois  Supreme  Court  and  the  United  States  District  Court 
in  Chicago  in  1965.  The  Supreme  Court  stated  that  the  desirability  of  a  new 
constitutional  amendment  is  apparent. 

The  provisions  of  Article  VII  giving  the  vote  only  to  male  voters  over  the 
age  of  twenty-one  have  been  outlawed  by  the  United  States  Constitution’s 
amendment  on  women  suffrage.  The  constitutional  requirement  in  Article 
IV  that  every  bill  must  be  read  at  large  on  three  different  days  in  each  house 
of  the  legislature  is  evaded  by  the  legislature  because  it  is  manifestly  imprac¬ 
tical.  For  the  first  time  in  fifty  years,  the  legislature  on  its  own  (reinforced 
by  a  1966  Opinion  of  the  Attorney  General  that  the  biennial  session  of  the 
General  Assembly  is  a  “two-year  session”  which  may  be  adjourned  from  time 
to  time)  has  convened  an  adjourned  session  of  its  original  session  (as  con¬ 
trasted  with  a  special  session  called  by  the  governor)  in  which  among  other 
things,  it  had  an  opportunity  to  examine  bills  vetoed  by  the  governor;  under 
the  spur  of  necessity  in  later  years  this  might  evolve  into  a  legislature  in 
continuous  session  even  though  the  Constitution  does  not  so  provide.  The  fact 
that  the  Constitution  was  construed  to  prohibit  a  Sales  Tax  simply  meant  that 
a  similar  tax  reared  its  head  under  the  title  of  a  Retailer’s  Occupation  Tax 
Act,  and  the  average  purchasing  consumer  never  knew  the  difference. 

It  is  obvious  that  already  the  Constitution  has  ceased  to  be  the  single  com¬ 
prehensive  document  to  which  we  can  look  for  our  basic  law;  that  we  must 
increasingly  look  to  an  “unwritten  constitution”  consisting  of  myriad  over¬ 
riding  sources  and  informal  arrangements  to  determine  the  fundamental  law 
of  Illinois.  With  new  necessities  for  action  developing  it  is  predictable  that 
this  will  increase,  so  that  the  Constitution  will  become  increasingly  useless 
as  a  basic  document,  unless  a  new  document  is  provided  as  our  basic  law. 

18.  The  revenue  provisions  of  the  1870  Constitution  do  not  fur¬ 
nish  sufficient  reason  for  refusing  to  look  at  constitutional  revision. 

Some  of  the  reluctance  of  persons  opposed  to  constitutional  revision  at 
this  time  stems  from  a  fear  that  their  taxes  will  be  increased  or  that  they  will 
bear  a  bigger  portion  of  the  tax  load  if  the  revenue  article  is  changed.  This 
is  a  legitimate  concern.  However,  careful  examination  does  not  indicate  that 
opposition  to  constitutional  reform  is  the  best  means,  or  even  a  means,  of 
protecting  oneself  from  higher  taxes.  Furthermore,  it  is  useless  and  unwise 
to  sabotage  all  needed  reform  in  State  government  by  reason  of  a  fear  of 
facing  and  discussing  in  open  meeting  the  revenue  problems  which  will  con¬ 
front  the  State  whether  we  discuss  them  or  not.  The  facts  are  as  follows. 

The  revenue  power  stems  from  Sections  1  and  2  of  Article  IX.  Section  1 
authorizes  the  General  Assembly  to  levy 

“a  tax,  by  valuation,  so  that  every  person  and 
corporation  shall  pay  a  tax  in  proportion  to  the 
value  of  his  .  .  .  property 
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From  this  stem  the  real  estate  tax  and  the  personal  property  tax,  with  a  tax 
rate  applied  to  the  equalized  assessed  valuation. 

Many  years  ago  the  Cook  County  Assessor  as  a  practical  matter  amended 
the  constitution  himself  and  has  since  classified  property  so  that  income- 
producing  property  and  non-income  property  are  assessed  differently.  The 
concerns  of  diverse  interests  led  to  the  inclusion  of  a  provision  in  the  recent 
ill-fated  proposed  revenue  article  allowing  classification  of  property  in  Cook 
County  but  not  in  other  counties — a  provision  of  doubtful  validity  under  the 
due  process  and  equal  protection  clauses  of  the  federal  constitution. 

Section  1  also  gives  the  Genreal  Assembly  broad  powers  to  tax  in  any  way 
it  sees  fit,  subject  only  to  a  prohibition  against  discrimination  within  the 
named  class,  “peddlers,  auctioneers,  brokers,  hawkers,  merchants,  commis¬ 
sion  merchants,  showmen,  jugglers,  inn-keepers,  grocery  keepers,  liquor  deal¬ 
ers,  toll  bridges,  ferries,  insurance,  telegraph  and  express  interests  or  business, 
vendors  of  patents,  and  persons  or  corporations  owning  or  using  franchises 
and  privileges  .  .  .”  The  only  restriction  on  the  legislature’s  power  to  tax  these 
groups  in  any  amount  it  sees  fit  is  that  it  shall  do  so  by  general  law  uniform 
as  to  the  particular  class  upon  which  it  operates.  Obviously  these  groups  are 
in  an  unenviable  position. 

The  other  grant  of  taxing  power  contained  in  the  present  revenue  article  is 
in  Section  2,  which  provides: 

“The  specification  of  the  objects  and  subjects 
of  taxation  shall  not  deprive  the  general  assembly 
of  the  power  to  require  other  subjects  or  objects 
to  be  taxed  in  such  manner  as  may  be  consistent 
with  the  principles  of  taxation  fixed  in  this  con¬ 
stitution.” 

From  these  fundamental  taxing  powers  have  come  inheritance  and  transfer 
taxes,  the  motor  fuel  tax,  the  retailer’s  occupation  tax,  the  leasing  occupation 
tax,  the  cigarette  tax  and  use  tax,  the  leasing  use  tax,  the  public  utility 
revenue  act,  and  others.  The  rural-Constitution  emphasis  on  property  taxes 
for  local  governments  has  warped  and  distorted  the  construction  patterns  of 
our  cities  and  suburbs,  by  creating  economic  motives  for  the  location  of 
high-rises  and  industries  with  relation  to  school  taxing  districts. 

In  1932  the  Illinois  Supreme  Court  invalidated  a  graduated  state  income 
tax.  It  held  that  income  was  “property”  and  that  a  tax  which  was  graduated 
in  rate  was  not  “in  proportion”  to  the  value  of  the  income.  It  held  that  the 
broad  language  of  Section  2  did  not  add  to  the  legislative  powers  in  this 
respect.  The  court  uttered  a  dictum  that  the  Constitution  limited  the  legis¬ 
lature’s  power  to  raise  revenue  by  confining  it  to  (1)  property  taxes  on  a 
valuation  basis,  (2)  occupation  taxes,  and  (3)  franchise  or  privilege  taxes. 

However,  a  strong  likelihood  exists  that  the  rationale  of  this  1932  decision 
has  already  been  overruled  by  later  Supreme  Court  decisions.  The  1932 
decision  in  itself  exempted  from  the  requirement  for  taxing  in  proportion  to 
value  those  taxes  on  “occupations,  franchises  and  privileges.”  The  recent  use 
taxes  have  been  sustained  by  the  Court  on  the  theory  that  they  are  taxes  on 
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“privileges;”  that  the  concept  of  “privilege”  as  contained  in  the  taxing  power 
is  not  limited  to  conduct  previously  authorized  by  the  legislature,  or  which 
the  legislature  could  entirely  abolish,  or  to  benefits  conferred  by  the  State; 
and  that  “a  taxable  privilege  may  involve  lawful  rights  and  conduct  enjoyed 
without  previous  legal  authority,  but  over  which  the  legislature  has  some 
power  of  control  or  classification,”  including  the  right  to  use  the  streets.  The 
Supreme  Court  has  further  held,  in  the  case  of  the  inheritance  tax,  that  a 
privilege  tax  may  be  progressive  or  graduated.  Professor  Cohn  of  the  Uni¬ 
versity  of  Illinois,  writing  in  the  university’s  Law  Forum,  has  suggested  that 
a  flat  rate  income  tax  could  not  be  sustained  as  a  property  tax  under  the 
present  article  unless  the  state  enacted  taxes  at  the  same  rate  on  all  other  real 
and  personal  property;  but  he  further  suggests,  in  view  of  recent  judicial 
decisions,  that  either  a  flat-rate  or  graduated-rate  income  tax  would  be  valid 
as  a  privilege  tax  under  the  present  Constitution. 

Experience  has  demonstrated  that  to  attempt  to  use  an  obsolete  Constitution 
as  a  sort  of  King  Canute’s  sceptre  to  hold  back  the  tide  of  advancing  taxes  is 
a  useless  endeavor.  The  necessary  increases  in  taxes  and  new  taxes  enacted 
by  the  1967  General  Assembly  to  meet  increased  expenditures  are  recent 
evidence  that  the  tax  load  will  continue  to  increase.  The  flurry  of  last-minute 
taxes  and  the  changes  of  mind  in  the  recent  session  show  that  the  tax  burdens 
will  be  imposed  when  they  have  to  be,  even  where  there  is  neither  guide  nor 
time  for  careful  consideration.  The  re-incarnation,  phoenix-like,  of  the  for¬ 
bidden  sales  tax  as  a  retailers’  occupation  tax,  and  the  necessary  practical 
disregard  of  the  constitution  in  the  assessment  of  personal  property — both  of 
these  indicate  that  if  nothing  is  done  to  the  revenue  article  the  same  process 
of  erosion  (by  legislative  adaptation,  judicial  interpretation,  and  practical 
action)  will  continue  under  the  spur  of  necessity  as  has  happened  to  other 
parts  of  the  constitution. 

In  the  alternative,  a  revenue  article  suddenly  proposed  and  enacted  without 
study  at  a  time  of  financial  crisis  for  the  State  might  be  a  very  harmful 
provision.  It  would  seem  better  to  work  out  a  document  which  applies  mean¬ 
ingfully  to  current  circumstances  than  to  depend  upon  a  shadowy  “unwritten” 
constitution  for  protection  or  to  gamble  upon  a  lack  of  necessity  for  emergency 
action.  If,  after  discussions  of  alternatives  in  open  meeting,  the  electorate  does 
not  like  the  revenue  provisions  which  are  submitted  to  them,  they  can  vote 
them  down. 

19.  A  revised  Constitution  would  not  jeopardize  our  existing 
structure  of  laws. 

A  standard  provision  for  new  state  constitutions  says  that  all  laws  and 
judicial  decisions  not  inconsistent  with  the  new  Constitution  are  continued 
in  full  force  and  effect.  Inasmuch  as  a  broad  general  charter  would  be  substi¬ 
tuted  for  the  present  15,000-word  1870  “statute,”  there  is  less  likelihood  of 
inconsistency  than  before.  Where  changes  are  necessary,  the  custom  is  to 
provide  for  their  orderly  development  by  Schedule  to  the  Constitution,  as  was 
done  in  the  Constitution  of  1870  and  in  the  Judicial  Reform  Amendment. 
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20.  A  decision  not  to  amend  the  Constitution  and  to  keep  the  state 
government  inefficient  is  a  vote  for  expanding  the  powers  of  the 
national  government. 

Anyone  who  views  with  concern  the  increasing  centralization  of  powers  in 
the  national  government  in  Washington  and  the  expanding  bureaucracy 
which  dictates  from  there  matters  of  local  concern  will  wish  to  improve  state 
government  so  that  it  is  an  efficient  and  desirable  alternative  to  the  national 
government  as  a  means  of  administering  governmental  powers.  The  com¬ 
mentary  to  the  Model  State  Constitution  of  the  National  Municipal  League 
states  this  as  follows: 

“The  limitations  on  state  and  local  government  actions  were  devised 
for  the  most  part  during  an  age  when  less  was  demanded  of  government 
than  is  the  case  today.  In  a  period  of  expanding  governmental  activity, 
special  limitations  on  state  and  local  government  may  have  a  very  dif¬ 
ferent  effect  on  the  balance  of  power  in  the  Federal  systems  than  they  had 
when  they  were  originally  adopted.  Even  near  the  beginning  of  the  cen¬ 
tury  Professor  Ford  saw  in  these  limitations  one  of  the  reasons  for  ex¬ 
panding  Federal  power.  Retention  of  these  limitations  in  the  latter  half  of 
the  century  is  even  more  clearly  conducive  to  this  end,  a  fact  which  is 
entitled  to  serious  consideration  by  revisers  of  state  constitutions.” 

To  insist  that  the  state  government  remain  weak,  inefficient,  and  encum¬ 
bered  by  the  restrictions  imposed  under  the  conditions  existing  one  hundred 
years  ago  is  to  sabotage  the  state  government  so  that  it  cannot  be  considered 
as  an  alternative  to  administration  by  the  Federal  Government. 

The  Illinois  Commission  on  the  Organization  of  the  General  Assembly 
has  expressed  its  concern  thus: 

“Responsible  citizens  in  both  major  parties  fear  that  if  the  neglect  of 
state  government  continues,  the  states  may  cease  to  be  important  political 
units  in  the  American  system.  There  must  be  renewed  dedication  to  the 
preservation  of  the  delicate  and  deliberate  diffusion  of  power  within  the 
federal  system.  Efficient  and  responsive  state  government  is  essential  to 
the  realization  of  what  the  President  recently  called  ‘creative  federalism.’  ” 
This  means  that  a  vote  against  constitutional  reform  is  a  vote  for  increasing 
delegation  to  a  Washington  bureaucracy  of  power  over  our  education,  our 
local  government,  our  roads  and  highways,  our  scientific  research,  our  tax 
revenue,  and  all  other  matters  which  those  concerned  with  liberty  insist  should 
he  controlled  by  the  representative  government  closest  to  the  citizens  affected 
by  such  regulation.  The  Committee  for  Economic  Development  has  said: 

“The  time  has  come  for  a  basic  choice  concerning  the  future  role  of 
American  state  government.  State  governments  may  be  reconstituted  to 
function  effectively  within  the  framework  of  a  changing  pattern  of  federal¬ 
ism.  Or  they  may  be  permitted  to  follow  the  course  many  of  them  have 
taken  in  recent  years — toward  continuing  decline  in  relative  influence 
over  major  policy  issues,  and  toward  gradual  transformation  into  admin¬ 
istrative  units  commanded  and  directed  from  the  seat  of  national  govern¬ 
ment  in  Washington,  D.C.” 
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II.  A  Constitutional  convention  is  the  preferable  means 
of  amending  the  1870  Constitution  at  this  time. 

The  1870  Constitution  sets  forth  in  Article  XIV  two  methods  for  its  amend¬ 
ment.  Section  1  provides  that,  if  two-thirds  of  both  legislative  houses  so  vote, 
the  question  of  convening  a  constitutional  convention  shall  be  submitted  to 
the  electors  at  the  next  general  election.  If  a  majority  of  those  voting  at  the 
election  approve,  the  legislature  is  to  provide  for  a  special  election  to  convene 
a  convention,  consisting  of  two  members  from  each  senatorial  district.  This 
convention  must  submit  its  proposals  to  the  electorate  at  a  special  election,  and 
any  revisions  must  be  approved  by  a  majority  of  those  voting  at  this  election. 

Section  2  provides  for  the  submission  of  amendments  to  the  electorate  upon 
a  two-thirds  vote  of  both  houses.  These  are  submitted  to  the  electors  at  the 
next  election  of  members  of  the  General  Assembly.  Only  three  articles  may  be 
amended  in  one  session,  and  amendments  cannot  be  proposed  to  the  same 
article  for  four  years.  To  become  effective,  an  amendment  must  be  approved 
by  a  majority  of  those  voting  at  the  election  (so  that  a  person  not  voting  on 
the  proposition  through  apathy  or  disinterest  automatically  becomes  a  “no” 
vote),  or  by  two-thirds  of  those  voting  on  the  proposition.  The  latter  method 
of  approval  was  added  by  the  “Gateway”  Amendment  of  1950. 

There  are  a  number  of  reasons  why  it  is  preferable  to  attempt  at  this  time 
to  review  and  amend  the  1870  Constitution  by  means  of  a  constitutional  con¬ 
vention  instead  of  the  alternative  method  provided  in  the  Constitution,  where¬ 
by,  upon  aproval  by  two-thirds  of  all  the  members  elected  to  each  of  the  two 
legislative  houses,  an  amendment  can  be  approved  by  the  electors  at  the  next 
election  of  members  of  the  General  Assembly  by  a  two-thirds  vote  of  those 
voting  on  the  amendment  or  by  a  majority  of  those  voting  at  the  election. 
Among  those  reasons  are  the  following: 

1.  The  constitutional  convention  is  a  means  which  is  available  at 
this  time . 

The  legislature  has  provided  by  joint  resolution  for  the  submission  of  the 
referendum.  It  will  be  voted  on  in  November,  1968.  If  it  is  voted  affirma¬ 
tively,  then  a  body  will  come  into  being  which  will  provide  a  vehicle  for 
scholarly  and  public  discussion  and  debate  on  the  various  changes.  In  contrast, 
a  contention  that  one  should  wait  until  specific  amendments  have  gone  through 
the  legislature  is  a  mere  pious  hope  that  something  will  turn  up  equivalent 
to  the  study  and  proposals  available  through  a  convention,  instead  of  this 
alternative  which  now  presents  itself  as  available. 

2.  The  entire  Constitution  should  be  reviewed  in  the  course  of 
the  amending  process . 

There  is  a  great  deal  of  interplay  among  the  various  articles  of  the  Constitu¬ 
tion;  and  a  study  group  which  simply  proposes  to  amend  one  article  or  section 
may  well  create  an  inconsistency  which  would  not  exist  in  an  overall  review 
of  the  Constitution.  For  example  an  amendment  to  Article  IV  relating  to  the 
legislative  department  might  fail  to  consider  the  impact  of  the  present  Article 
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Ill,  which  provides  for  the  division  of  powers  among  legislative,  executive, 
and  judicial,  and  adds  “No  person,  or  collection  of  persons,  being  one  of  these 
departments,  shall  exercise  the  power  properly  belonging  to  either  of  the 
others,  except  as  hereinafter  expressly  directed  or  permitted.” 

3.  The  alternative  amendment  procedure  is  not  adequate  to  the 
task  of  reviewing  or  amending  the  whole  Constitution . 

Although  total  revision  is  unlikely,  the  entire  document  should  be  looked  at 
as  one  piece  to  eliminate  discrepancies  and  conflicts.  Article  XIV  provides 
that  amendments  which  are  proposed  and  approved  by  two-thirds  of  the  two 
houses  of  the  legislature  are  limited  by  the  fact  that  the  General  Assembly  has 
no  power  to  propose  amendments  to  more  than  three  articles  of  the  Constitu¬ 
tion  at  the  same  session,  nor  to  the  same  article  oftener  than  once  in  four  years. 

Furthermore,  as  we  have  seen,  some  amendments  may  seem  so  technical  and 
prosaic  that  public  interest  could  never  be  aroused  in  them  as  individual 
propositions,  and  yet  they  are  necessary  to  our  welfare.  A  convention  can 
muster  interest  and  support  in  the  improvement  of  these  working  details  which 
enable  our  government  to  function. 

4.  The  legislature  cannot  turn  its  attention  from  its  important 
and  extensive  legislative  duties  of  each  session  to  the  major  task  of 
considering  and  debating ,  to  the  exclusion  of  all  else ,  the  revision 
of  the  Constitution. 

Constitutional  debates  cannot  usurp  the  legislature’s  full  time,  and  consti¬ 
tutional  language  decided  upon  in  the  haste  of  legislative  proceedings  may  lack 
preciseness.  In  contrast,  a  constitutional  convention  will  call  into  being  a  body 
of  citizens  who  have  no  other  responsibility  than  to  study  and  to  discuss  at 
their  sessions  the  long-term  impact  of  constitutional  revision,  as  contrasted 
with  the  statutory  changes  involving  our  immediate  daily  life  with  which 
a  busy  and  harassed  legislature  must  concern  itself. 

5.  A  constitutional  convention  will  render  all  provisions  subject 
to  the  spotlight  of  press  and  public  and  thereby  minimize  the  chances 
of  66special  interest ”  provisions  surviving. 

The  forum  for  the  amending  process  will  be  constantly  subject  to  public 
audit  through  news  reports  of  its  proceedings.  In  addition,  the  fact  that  the 
Convention  will  be  a  representative  group,  consisting  of  two  delegates  from 
each  reapportional  senatorial  district,  will  prevent  domination  by  any  small 
group. 

6.  Experience  in  Illinois  has  shown  that  the  submission  of  multi¬ 
ple  amendments  at  one  election  decreases  the  chance  of  any  one  of 
the  amendments  being  enacted ,  even  though  it  receives  a  majority 
vote. 

The  voters  do  not  have  time  or  opportunity  to  educate  themselves  as  to  the 
mass  of  detail  involved  in  separate  amendments  proposed  by  the  legislature. 
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In  contrast,  after  a  constitutional  convention,  the  voters  will  be  familiar  with 
all  of  the  propositions.  (This  does  not  mean  that  the  whole  revised  document 
need  be  submitted  to  the  electorate  in  one  piece,  nor  does  it  mean  that  it  should 
be.  Experience  in  Illinois  and  in  other  states  has  shown  that  an  “all  or  nothing” 
approach,  whereby  the  voters  are  not  given  an  opportunity  to  choose  and 
reject  separate  articles,  simply  creates  an  aggregate  majority  bloc  uniting 
those  opposed  to  individual  provisions,  which  makes  it  difficult  to  enact  any 
constitutional  amendment  at  all.) 

7.  A  constitutional  convention  is  likely  to  speed  up  the  amending 
process  and  provides  the  best  opportunity  for  prompt  66second 
chance ”  review. 

If  the  “legislative  proposal”  method  of  amendment  is  chosen  as  to  three 
amendments,  this  means  that  by  some  means  not  now  in  existence  there  could 
be  prepared  for  submission  to  the  legislature  in  1969  not  more  than  three 
amendments,  to  be  passed  upon  at  the  next  election  of  legislators  in  1970.  If 
those  proposals  are  defeated,  then  those  articles  of  the  Constitution  could  not 
be  amended  again  for  four  years.  This  would  mean  that  the  next  opportunity 
of  the  legislature  to  amend  whatever  key  articles  it  had  addressed  itself  to 
would  be  in  1973,  for  the  election  in  1974. 

In  contrast,  if  the  electorate  approves  the  constitutional  convention  in 
November,  1968,  the  1969  legislature  will  provide  the  ground  rules  for  con¬ 
vening  the  constitutional  convention.  The  election  could  take  place  at  such 
time  in  1969  as  the  legislature  provided.  The  convention  must  meet  within 
three  months  after  its  election.  Inasmuch  as  authorities  on  state  constitutional 
conventions  recommend  that  the  sessions  not  extend  for  any  undue  length  of 
time  because  the  public  interest  tends  to  wane  (the  1920-22  convention 
bored  the  voters  by  meeting  for  33  months;  the  Federal  Constitution  of  1787 
was  drafted  in  four  months),  it  is  contemplated  that  such  a  convention  would 
complete  its  work  within  one  year  or  less,  by  the  end  of  1970.  The  convention 
is  then  required  to  submit  the  proposal  to  the  electors  at  an  election  specially 
appointed  not  more  than  six  months  after  its  adjournment.  If  the  proposals 
of  the  convention  are  disapproved  by  the  electorate,  there  is  no  bar  to  the 
submission  by  the  1971  legislature  of  amendments  to  the  same  articles. 

8.  Amendments  proposed  by  a  convention  are  more  likely  to  be 
adopted. 

Under  the  Constitution  proposals  submitted  by  a  Convention  need  only  be 
approved  by  a  majority  of  those  voting  at  a  special  election,  convened  for  that 
purpose,  whereas  the  legislative  proposals  must  be  approved  by  a  majority 
of  those  voting  at  the  election  for  the  office  which  obtains  the  highest  total 
vote.  A  single  proposition,  such  as  a  constitutional  convention,  is  more  likely 
to  obtain  voter  approval.  In  past  instances  the  Gateway  Amendment  of  1950 
and  the  Judicial  Article  Amendment  of  1962  obtained  voter  approval  after  a 
tremendous  exposure  in  the  newspapers  and  educational  campaign  by  citizens 
and  civic  groups.  The  Reapportionment  Amendment  of  1954  gained  a  last- 
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minute  boost  from  a  scandal  involving  appointment  of  a  legislator.  In  only 
one  of  five  instances  since  the  adoption  of  the  Gateway  Amendment,  in  1954, 
a  non-presidential  election  year,  did  multiple  constitutional  proposals  receive 
approval  by  a  majority  voting  in  the  election.  (It  must  be  emphasized  that 
these  did  not  lose  because  people  voted  against  them.) 

9.  Illinois  has  had  success  with  constitutional  conventions  in  the 
past ,  and  the  occasional  failures  do  not  constitute  precedents  that  a 
constitutional  convention  would  not  be  successful  today. 

The  Constitution  of  1870  was  the  result  of  a  convention  (writing  a  consti¬ 
tution  for  an  agricultural  state  of  2,500,000),  as  were  the  Constitutions  of 
1818  (written  by  convention  for  a  state  of  35,000)  and  1848  (written  by  con¬ 
vention  for  a  state  of  850,000) .  The  failure  of  the  1862  convention  was  due  to 
division  among  the  delegates  due  to  the  Civil  War.  The  failure  of  the  1920-22 
convention  was  due  in  part  to  the  long  thirty-three  month  session  and  in  part 
to  the  fact  that  it  submitted  the  entire  constitution  to  the  electorate  on  a  “take- 
it-or-leave-it”  basis.  The  failure  to  approve  the  calling  of  a  constitutional  con¬ 
vention  in  1932  was  due  in  part  to  concern  about  the  impact  of  the  depression 
and  the  radical  movements  of  fascism  and  communism  which  were  believed  to 
be  on  the  increase  at  that  time.  In  1949  a  resolution  for  a  constitutional  con¬ 
vention  failed  in  the  House  by  a  handful  of  votes,  due  in  part  to  opposition 
and  bargaining  by  the  West  Side  bloc. 
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Although  perhaps  no  one  person  would  agree  with  all  of  the  fore¬ 
going  points  advanced  by  various  scholars  and  critics,  the  conclusion 
is  inescapable  that  there  is  validity  to  a  great  number  of  them.  There 
seems  no  doubt  that  we  face  an  hour  of  decision  for  that  Illinois 
government  which  provides  the  structural  and  protectional  back¬ 
ground  for  our  productivity,  our  culture,  our  education,  our  health, 
and  our  happiness. 

Illinois  has  an  opportunity  to  modernize  its  government  in  order 
that  it  may  better  aid  its  citizens  in  all  these  respects.  On  the  other 
hand,  to  reject  a  Constitutional  Convention  and  the  light  it  may  shed 
is  to  opt  for  a  steadily  crumbling  government  edifice,  with  the  re¬ 
sultant  strangulation  of  many  of  our  citizenry’s  individual  aspira¬ 
tions  which  could  flourish  in  an  environment  of  better  law.  The 
choice  seems  clear.  While  no  one  can  predict  that  the  proposals  of 
such  a  convention  will  be  considered  desirable  in  whole  or  in  part 
for  adoption  by  the  electorate,  the  opportunity  to  see  the  studied 
product  should  not  be  passed  by.  A  favorable  vote  is  recommended 
on  the  referendum  in  November  1968  for  the  calling  of  a  Consti¬ 
tutional  Convention. 
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